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38.4 Procedures for listing products and im-
plementing contract market rules. 

38.5 Information relating to contract mar-
ket compliance. 

38.6 Enforceability.

APPENDIX A TO PART 38—APPLICATION GUID-
ANCE

APPENDIX B TO PART 38—GUIDANCE ON, AND 
ACCEPTABLE PRACTICES IN, COMPLIANCE 
WITH CORE PRINCIPLES

AUTHORITY: 7 U.S.C. 2, 5, 6, 6c, 7 and 12a, as 
amended by the Commodity Futures Mod-
ernization Act of 2000, Appendix E of Pub. L. 
106–554, 114 Stat. 2763 (2000).

SOURCE: 66 FR 42277, Aug. 10, 2001, unless 
otherwise noted.

§ 38.1 Scope. 

The provisions of this part 38 shall 
apply to every board of trade or trad-
ing facility that has been designated as 
a contract market in a commodity 
under section 6 of the Act. Provided, 
however, nothing in this provision af-
fects the eligibility of designated con-
tract markets to operate under the 
provisions of parts 36 or 37 of this chap-
ter.

§ 38.2 Exemption.

Agreements, contracts, or trans-
actions traded on a designated contract 
market under section 6 of the Act, the 
contract market and the contract mar-
ket’s operator are exempt from all 
Commission regulations for such activ-
ity, except for the requirements of this 
part 38 and §§ 1.3, 1.12(e), 1.31, 1.38, 1.52, 
1.59(d), 1.63(c), 1.67, 33.10, part 9, parts 
15 through 21, part 40, and part 190 of 
this chapter.

EFFECTIVE DATE NOTE: At 67 FR 11227, Mar. 
13, 2002, § 38.2 was revised, effective Apr. 12, 
2002. For the convenience of the user, the re-
vised text is set forth as follows:

§ 38.2 Exemption. 
Agreements, contracts, or transactions 

traded on a designated contract market 
under section 6 of the Act, the contract mar-
ket and the contract market’s operator are 
exempt from all Commission regulations for 
such activity, except for the requirements of 
this part 38 and §§ 1.3, 1.12(e), 1.31, 1.38, 1.52, 
1.59(d), 1.63(c), 1.67, 33.10, 41.27, parts 15 
through 21, part 40 and part 190 of this chap-
ter.

§ 38.3 Procedures for designation by 
application. 

(a) Application. A board of trade or 
trading facility shall be deemed to be 
designated as a contract market sixty 
days after receipt by the Commission 
of an application for designation unless 
notified otherwise during that period, 
or, as determined by Commission 
order, designated upon conditions, if: 

(1) The application demonstrates 
that the applicant satisfies the criteria 
for designation of section 5(b) of the 
Act, the core principles for operation 
under section 5(d) of the Act and the 
provisions of this part 38; 

(2) The application is labeled as being 
submitted pursuant to this part 38; 

(3) The application includes a copy of 
the applicant’s rules and, to the extent 
that compliance with the conditions 
for designation is not self-evident, a 
brief explanation of how the rules sat-
isfy each of the conditions for designa-
tion; 

(4) The applicant does not amend or 
supplement the designation applica-
tion, except as requested by the Com-
mission or for correction of typo-
graphical errors, renumbering or other 
nonsubstantive revisions, during that 
period; 

(5) The applicant identifies with par-
ticularity information in the applica-
tion that will be subject to a request 
for confidential treatment and sup-
ports that request for confidential 
treatment with reasonable justifica-
tion; and 

(6) The applicant has not instructed 
the Commission in writing at the time 
of submission of the application or dur-
ing the review period to review the ap-
plication pursuant to procedures under 
section 6 of the Act. 

(b) Guidance regarding application for 
designation. An applicant for contract 
market designation may meet the fol-
lowing conditions for designation as 
specified in this paragraph: 

(1) Prevention of market manipulation. 
The designation criterion to prevent 
market manipulation under section 
5(b)(2) of the Act also includes the re-
quirement that the designated contract 
market have a dedicated regulatory de-
partment, or delegation of that func-
tion; 
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(2) Fair and equitable trading. The des-
ignation criterion requiring fair and 
equitable trading rules under section 
5(b)(3) of the Act also includes fair, eq-
uitable and timely availability to mar-
ket participants of information regard-
ing, as appropriate to the market, 
prices, bids and offers; 

(3) Disciplinary procedures. The des-
ignation criterion to enforce discipli-
nary procedures under section 5(b)(6) of 
the Act may be satisfied by an orga-
nized exchange or a trading facility 
with respect to members with trading 
privileges but having no, or only nomi-
nal, equity, in the facility and non-
member market participants of the 
contract market by expelling or by de-
nying future access, either directly or 
indirectly, to such a person found to 
have violated the contract market’s 
rules; 

(4) Governance fitness standards. The 
requirement to establish appropriate 
minimum fitness standards for partici-
pants having direct access to the facil-
ity, under the core principle on fitness 
pursuant to section 5(d)(14) of the Act, 
includes natural persons that directly 
or indirectly have greater than a ten 
percent ownership interest in the facil-
ity; and 

(5) In general. Appendix A to this part 
provides guidance to applicants for des-
ignation as contract markets on how 
the criteria for designation under sec-
tion 5(b) of the Act can be satisfied, 
and Appendix B to this part provides 
guidance to applicants for designation 
and designated contract markets on 
how the core principles of section 5(d) 
of the Act can be satisfied; 

(c) Termination of fast track review. 
During the sixty-day period for review 
pursuant to paragraph (a) of this sec-
tion, the Commission shall notify the 
applicant seeking designation that the 
Commission is terminating review 
under this section and will review the 
proposal under the time period and pro-
cedures of section 6 of the Act, if it ap-
pears that the application’s form or 
substance fails to meet the require-
ments of this part. This termination 
notification will state the nature of the 
issues raised and the specific condition 
of designation that the applicant would 
violate, appears to violate, or the vio-

lation of which cannot be ascertained 
from the application. Within ten days 
of receipt of this termination notifica-
tion, the applicant seeking designation 
may request that the Commission 
render a decision whether to designate 
the contract market or to institute a 
proceeding to deny the proposed appli-
cation under procedures specified in 
section 6 of the Act by notifying the 
Commission that the applicant views 
its submission as complete and final as 
submitted. 

(d) Request for withdrawal of applica-
tion for designation or vacation of des-
ignation. An applicant to be designated, 
or a designated contract market, may 
withdraw its application or vacate its 
designation under section 7 of the Act 
by filing with the Secretary of the 
Commission at its Washington, DC, 
headquarters such a request. With-
drawal of an application for designa-
tion or vacation of designation shall 
not affect any action taken or to be 
taken by the Commission based upon 
actions, activities or events occurring 
during the time that the application 
for designation was pending with, or 
that the facility was designated by, the 
Commission. 

(e) Delegation of authority. (1) The 
Commission hereby delegates, until it 
orders otherwise, to the Director of the 
Division of Division of Trading and 
Markets and separately to the Director 
of Economic Analysis or such other 
employee or employees as the Direc-
tors may designate from time to time, 
with the concurrence of the General 
Counsel or the General Counsel’s 
delegatee, authority to notify the enti-
ty seeking designation under para-
graph (a) of this section that review 
under those procedures is being termi-
nated or to designate the entity as a 
contract market upon conditions. 

(2) The Directors may submit to the 
Commission for its consideration any 
matter that has been delegated in this 
paragraph. 

(3) Nothing in this paragraph pro-
hibits the Commission, at its election, 
from exercising the authority dele-
gated in paragraph (e)(1) of this sec-
tion.
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